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NOTES. NOTES. 

indefinite but much more stringent interpretation. Where any culpa- 
ble human agency of the carrier or another is present as a condition, 
even though it is not part of the proximate cause, the cases ordinarily 
hold that the carrier is not excused. Crosley v. Fztch (I838) 12 Conn. 
410; Wolf v. Amerzcan Express Co. (1869) 43 Mo. 42I; The New 
Brunswzck S. S. & C. T. Co. v. Tiers (N. J. 1853) 4 Zabriskie 697. 
New York and perhaps some other jurisdictions, by implication, seem 
to go further and to hold that if human agency, even though not cul- 
pable, is present as a condition, it is enough to negative the carrier's 
excuse. 1iller v. Steam Navzgahion Co. (1853) 10 N. Y. 43 . The 
carrier's own acts in the line of his duty are, of course, excepted. 
Price v. Hartshorn (1870) 44 N. Y. 94. 

A recent Texas case illustrates an exception to these rules as to the 
effect of the presence of culpable human agency. Hurst Bros. v. 
Missourz; K. & T. R. R. Co. (1903) 74 S. W. 69. Here the carrier 
admittedly failed in his duty by delaying the carriage of the goods, 
and as a result they were destroyed by a storm. Here was a culpable 
human agency contributing, as a condition, to the loss, yet the Court 
held that as the failure of duty was not the proximate cause of the 
loss the carrier was excused. This is in accord with the weight of 
authority as to the effect of delay and in accord with what has been 
suggested as the better general doctrine, but it seems logically 
irreconcilable with the rule as usually laid down by the courts. Denny 
v. N. 0. C. R. R. Co. (Mass. 1879) I3 Gray 481; Daniels v. Bal- 
lantine (1872) 23 0. St. 532; R. R. Co. v. Reeves (I869) Io Wall. 
176. The New York courts, by applying the general rule strictly to 
a case of this kind, reach a more logical though, perhaps, a less 
desirable result. Michaels v. N. .: C. R. R. Co. (I864) 30 N. Y. 
564. 

LIMITATIONS ON THE POWER OF PUBLIC SERVICE CORPORATIONS TO 
WITHDRAW FACILITIES ONCE AFFORDED. -The Supreme Court of Minne- 
sota has recently compelled the Northern Pacific Railway Company, by 
mandamus, to re-locate its station in a small town, where before re- 
moval it had ceased to pay expenses; the reason for the holding being 
that the neighboring population had relied on the location of the sta- 
tion in laying out its highways and managing its occupations, and was 
therefore damaged by the removal. State v. Northern Paczfic Railway 
Co. (Minn. I903) 96 N. W. 8I. What is the extent of the duty of 
public service companies to continue to serve the public after once 
having entered upon that service? MR. H. W. CHAPLIN, in 16 
Harvard Law Review 555 (lune 1903), suggests that under special 
circumstances, it may soon even be held to prevent a permanent with- 
drawal from the public service. The principal case presents a narrower 
aspect of the same general question raised by MR. CHAPLIN, namely, 
whether a railroad company can change the method or extent of its 
operations so as to damage a certain part of the public, who have 
relied on its service. Under these circumstances two considerations are 
of special importance, (r) what effect will the proposed change have 
on the general public, whose convenience it is the company's duty to 
serve and (2) what damage, if any, will the company itself suffer? 
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COLUMBIA LA W RE VIEW. 

The question generally arises, where either, as in the principal case, a 
station has been moved, or where the company endeavors to abandon 
part of its road. Where the duties of the company are not expressly 
regulated by charter the cases appear to agree in holding, that 
when the public would be damaged, and the railroad is merely making 
the change to increase an already profitable business, the public will 
be protected. State v. R. R. Co. (I86I) 29 Conn. 258. But where 
financial loss threatens the railroad, unless a change is made, while 
private persons only and not the general public would be damaged, 
the railroad will not be interfered with. Sherwood v. R. R. Co. 

(I897) 94 Va. 291; People v. R. R. Co. (I886) 103 N. Y. 95. Where, 
however, as in the principal case, the alternatives are damage to the 
railroad or to the general public, a more difficult question arises. In 
cases analogous to the principal case it has been generally decided in 
favor of the public. In arriving at this conclusion, the courts have 
suggested various reasons, as, for example, that after once exercising 
its franchise, there is a legal obligation to continue so to do, People 
v. R. R. Co. (1862) 24 N. Y. 261, at p. 269; Farmers Loan and Trust 
Co. v. Hemming (C. C., D. Kan. I878) Fed. Cas. 4,666; or that its 
obligation to serve the public is the "consideration" for which its 
franchise was given, State v. Trachon Co. (1898) 62 N. J. L. 592; R. 
R. Comm. v. R.R.Co. (1874) 63 Me. 269; Thomas v. R.R.Co. (1879) 
IOI U. S. 71; or that it is exercising a delegated governmental 
function, Slate v. Spokane Street R. R. Co. (1898) 19 Wash. 518; or, 
that a contract exists between it and the state, Leverell v. R. R. Co. 

(I895) 96 Ga. 385. On final analysis, however, the cases would seem 
to rest on the common law duty to serve the public. 

If this result is the correct one, some apparent difficulties arise. 
Suppose the continuance of the service would compel the railroad 
to raise its rates on other portions of its road to meet the loss it suffers 
at the disputed point; or, suppose it would be compelled to cease 
operations altogether, to the public damage; or, that it would have 
to go into the hands of a receiver; or, again, what would the Court 
do if a receiver was in charge? There may be a solution to these and 
similar questions in this, that under such circumstances the object 
should be to aid the public, and by the public is meant the general 
public in anyway affected by the road. R. R. Co. v. Dustin (I892) 
142 U. S. 492; Commonwealth v. R. R. Co. (I858) I2 Gray I80. 
Therefore, when an extreme case, as above suggested, arises, the 
courts, though not weighing the financial loss to the railroad, may con- 
sider what general effect this will have, and if, on the whole, there is 
damage to the public, deny the relief asked for in the particular case 
without thereby reaching a result inconsistent with that reached in 
the above cases. If relief is granted to the public, as in the principal 
case, irrespective of the loss to the company, should it be granted 
where the public demands a new service of the railroad, which it has 
not before enjoyed ? This analogous question has arisen frequently, 
but has always been answered in the negative, and this seems to be 
the correct result, for the railroad, not having done any act on which 
the public has relied, no obligation has arisen which can outweigh its 
threatened loss. S/ate v. R. R. Co. (I899) 51 La. Ann. 2oo; Peo- 
ple v.R. R. Co. (1887) 104 N. Y. 58. 
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